IN THE STATE COURT OF CARROLL COUNTY

STATE OF GEORGIA
STATE OF GEORGIA,


:


v. 




:
Case No. 18M-4541

DANIELLA OSPINA,


:


Defendant.



:

BENCH BRIEF IN SUPPORT OF THE DEFENDANT’S MOTION TO EXCLUDE THE STATE-ADMINISTERED BREATH TEST


The Defendant in the above-styled case, by and through the undersigned counsel, and respectfully moves this Honorable Court to exclude from evidence the results of the state-administered breath the Defendant submitted to after his arrest for DUI. First, the implied consent advisement provided to the Defendant is materially and substantially misleading because it suggests that if the Defendant exercised his constitutional right to refuse the state-administered breath test, such refusal may be used against him at trial. That statement within the implied consent advisement is misleading and it reasonably could have induced the Defendant’s submission to the state-administered breath test. OCGA §§ 40-5-67.1 (b) and 40-6-392 are unconstitutional to the extent that they permit the introduction of breath test evidence induced by the inclusion of a state a defendant’s refusal to submit to a breath test to be admitted into evidence at a criminal trial.”
Second, the Defendant’s submission to the state-administered breath test should be excluded because the in-custody request that the Defendant submit to a breath test, which is protected by Paragraph XVI of the Georgia Constitution, was not preceded by a Miranda rights advisement. 
Third, applying a totality-of-the-circumstances inquiry, the Defendant did not voluntarily submitted to the self-incrimination act of submitting to a breath test. She submitted to the performance of the act only after the State first improperly threatened that, if she refused, that would be evidence against her at trial. 
These grounds for exclusion of the Defendant’s state-administered breath test arise as a result of the Georgia Supreme Court’s decisions in Elliott v. State, No. S18A1204, 2019 WL 654178, at *26 (Ga. Feb. 18, 2019) and Olevik v. State, No. S17A0738, 2017 WL 4582402 (Ga. Oct. 16, 2017). In furtherance of this motion, the Defendant respectfully shows the Court the following: 
The implied consent advisement provided to the Defendant misled the Defendant to believe that his refusal to submit to state-administered breath test could be used against him at trial. Accordingly, the state-administered breath test should be excluded from evidence in the trial of this case.
The implied consent advisement given to the Defendant in this case improperly stated that her refusal to submit to the state-administered breath test may be introduced against her at trial. In Elliott v. State, No. S18A1204, 2019 WL 654178, at *26 (Ga. Feb. 18, 2019), the Georgia Supreme Court explicitly that the State cannot introduce evidence of the refusal to consent to a breath test at trial: 
This Court cannot change the Georgia Constitution, even if we believe there may be good policy reasons for doing so; only the General Assembly and the people of Georgia may do that. And this Court cannot rewrite statutes. This decision may well have implications for the continuing validity of the implied consent notice as applied to breath tests, but revising that notice is a power reserved to the General Assembly. Having considered the text of Paragraph XVI and the context in which it was enacted, as well as all of the arguments made by the parties and the amici, we conclude that Paragraph XVI precludes admission of evidence that a suspect refused to consent to a breath test.31 Consequently, we conclude that OCGA §§ 40-5-67.1 (b) and 40-6-392 (d) are unconstitutional to the extent that they allow a defendant’s refusal to submit to a breath test to be admitted into evidence at a criminal trial.

The implied consent advisement provided to the Defendant is incorrect, and it is misinformation that would tend to induce submission to the breath test. 

Our appellate courts have stated that 

[T]he purpose of the implied consent law is to notify drivers of their rights so that they can make informed decisions. Accordingly, we have suppressed the results of chemical tests where the driver was misinformed of his rights and where that misinformation may have affected his decision to consent.
State v. Becker, 240 Ga. App. 267, 271, 523 S.E.2d 98 (1999), citing Garrett v. Dept. of Public Safety, 237 Ga. 413, 415, 228 S.E.2d 812 (1976) (emphasis added).  In determining whether the information provided by the implied consent advisement so misleading as to lead to the exclusion of the state-administered chemical test, our courts evaluate “whether the notice was substantively accurate so as to permit the driver to make an informed decision about whether to consent to testing.”  Kitchens v. State, 258 Ga. App. 411, 413, 574 S.E.2d 451 (2002), quoting, Becker, 240 Ga. App. at 271.   


Georgia courts have consistently held that misinformation regarding the impact of a refusal of the requested chemical test (or a test result in excess of the applicable legal limit) should result in the exclusion of the state-administered chemical test or refusal thereof.  In Deckard v. State, 210 Ga. App. 421, 436 S.E.2d 536 (1993), the Court of Appeals reversed the trial court’s ruling that denied the defendant’s motion to exclude the state-administered chemical test based upon the officer misinforming the defendant that a refusal would result in a six-month suspension of his out-of-state driver’s license.    

[The defendant in Deckard] was misinformed as to the consequences of his failure to submit to chemical analysis because the Georgia Department of Public Safety is without authority to absolutely suspend or revoke a nonresident's driver's license. OCGA § 40-5-51 (a) provides that as to a nonresident driver of a motor vehicle, Georgia may suspend or revoke only the “privilege of driving a motor vehicle on the highways of this state ... in like manner and for like cause as a driver's license issued under this chapter may be suspended or revoked.” Id.

210 Ga. App. at 422.  “Since the consent was based at least in part on deceptively misleading information concerning a penalty for refusal, which the State was unauthorized to implement,” the decision to submit to the requested chemical test was not “an informed choice under the Implied Consent Statute.” Id. Accordingly, the test results were rendered inadmissible.  Id.  It is important to note that the Kitchens court found the lack of intent to mislead by the officer was irrelevant to the decision:

[A]lthough we find no suggestion that the officer intentionally misinformed [the defendant] concerning the penalty for refusal … we cannot conclude that his misstatement of the law did not induce the consent. It directly impacted [the defendant’s] options under the Implied Consent Statute.  

Id.

In Kitchens v. State, the defendant possessed an Alabama license.  The arresting officer properly read the implied consent notice to the defendant.  However, subsequent to the reading of the implied consent notice, the defendant expressed confusion regarding implied consent, and the officer eventually stated if she refused the requested chemical test, “you're automatically charged with DUI and your license [is] going to be suspended.”  258 Ga. App. at 412.  The Court of Appeals held in Kitchens that

we have previously recognized that misinforming the holder of an out-of-state driver’s license that refusal to submit to the state's test would result in revocation of the out-of-state license is the type of misleading information which may affect the decision to submit to the test, and may require suppression of the test results. ‘Since the consent was based at least in part on deceptively misleading information concerning a penalty for refusal, which the State was unauthorized to implement, [defendant] was deprived of making an informed choice under the Implied Consent Statute. Accordingly, the test results were rendered inadmissible.’ 

258 Ga. App. at 414-15 (citations omitted); see also, State v. Pierce, 257 Ga. App. 623, 571 S.E.2d 826 (2002) (affirmed exclusion of breath test where Defendant was told after the reading of the implied consent warning, but prior to making decision to submit to the test, that his out-of-state license would be suspended for refusal); State v. Renfroe, 216 Ga. App. 709, 455 S.E.2d 383 (1995) (relied upon State v. Coleman, 216 Ga. App. 598, 455 S.E.2d 604 (1995) in affirming exclusion of the refusal of the state-administered chemical test based upon the failure to inform the defendant that only his privilege to driver in the State of Georgia could be suspended as a result of the refusal). 


The misinformation given to the Defendant in this case is the inverse of the problem that was presented in Sauls v. State, 293 Ga. 165, 168, 744 S.E.2d 735, 737–38 (2013), overruled by Olevik v. State, 302 Ga. 228, 806 S.E.2d 505 (2017). In Sauls, the Georgia Supreme Court held that “the complete omission of this consequence of the refusal of testing renders the implied consent notice insufficiently accurate so as to permit the involved driver to make an informed decision about whether to submit to testing.” Consequently, our Supreme Court excluded the Defendant’s refusal of the state-administered test in that case. Id. Here, the Defendant was misinformed about the ability of the State to use a refusal of consent against her at trial, and that is the type of misinformation that may induce a person to submit to testing. 

Thus, the Court in Kitchens stated, “since the consent was based at least in part on deceptively misleading information…” suppression of the defendant’s chemical test was required. 258 Ga. App. 411, 413, 574 S.E.2d 451 (2002). Similarly, the Defendant here did not decide whether to consent to the state administered chemical test until after being misinformed regarding the affect and possible use of the refusal at trial.  The Defendant’s decision was “based at least in part on deceptively misleading information.”  

The implied consent notice provided to the Defendant improperly stated that a refusal to submit a test would be used against her at trial. This is the type of misleading and inaccurate information that would induce a person to submit to state-administered breath test, and therefore, the test results in this case should be excluded from the evidence in the trial of this case. 

The post-arrest request that Defendant submit to an act protected by Paragraph XVI of the Georgia Constitution must be preceded by a Miranda rights advisement.


This case does not involve a serious injury by vehicle or vehicular homicide allegation. Therefore, the Defendant must have been in custody prior to the implied consent advisement. Hough v. State, 279 Ga. 711, 716, 620 S.E.2d 380, 385 (2005)(“[W]e must find, employing the standard rules of statutory construction, that a suspect who is not involved in a traffic accident resulting in serious injuries or fatalities must be under arrest before implied consent rights are read to him”). If the Defendant was not under arrest before the implied consent rights were read to him, the implied consent was untimely and must be excluded on those grounds. If the Defendant was under arrest at the time that a breath test was requested Paragraph XVI of the Georgia Constitution provides protection. See, Olevik v. State, No. S17A0738, 2017 WL 4582402, at *12 (Ga. Oct. 16, 2017)(“Accordingly, we overrule Klink and other cases to the extent they hold that Paragraph XVI of the Georgia Constitution does not protect against compelled breath tests or that the right to refuse to submit to such testing is not a constitutional right”). Because he was under arrest at the time of the request that he perform an incriminatory act, the request must have been preceded by a Miranda rights advisement. 


Under Paragraph XVI of the Georgia Constitution, when a defendant is in custody and he is requested to perform an incriminatory act, Miranda rights advisements must be given to the suspect/defendant:

Price challenges on state law grounds the admission of testimony regarding the results of a field sobriety test because she [Price] was not first given  [her] Miranda warnings. Decisions of this Court and the court of appeals have routinely held that under Georgia law Miranda warnings must precede a request to perform a field sobriety test only when the suspect is “in custody.” The test of “in custody” is whether a “reasonable person in the suspect's position would have thought the detention would not be temporary.”14 The evidence in this case was undisputed that Price performed the field sobriety test only after the police officer informed her that the license check showed she had a suspended license, he had a strong impression that she was intoxicated based on the smell of alcohol, she had to steady herself against the car to keep from falling, and he [law enforcement officer] would take her to jail for DUI regardless of whether she performed the field evaluations. Under these circumstances we must conclude that, having been informed that she was going to jail, a reasonable person would have believed that the detention was not temporary. Therefore, the failure to give the Miranda warnings renders evidence regarding the field sobriety tests inadmissible.

Price v. State, 269 Ga. 222, 224–25, 498 S.E.2d 262, 264–65 (1998)(footnotes and citations omitted). 


Prior to Price, the Court of Appeals recognized that the self-incrimination provision of the Georgia Constitution and then O.C.G.A. § 24-9-20 (current O.C.G.A. § 24-5-506) precluded the admission of field sobriety evidence performed upon a suspect in custody with Miranda warnings being given to the suspect: 

Defendant in this case does rely on OCGA § 24–9–20(a); field sobriety tests given to a person under arrest, without giving him or her a Miranda warning first, are inadmissible under this Code section. See Montgomery, 174 Ga. App. at 95(1), 329 S.E.2d 166. In Montgomery v. State, we stated that OCGA § 24–9–20(a) “is more protective of the individual's right than the Fifth Amendment, which covers only a defendant's statements, since the Georgia statute has been construed to limit the State from forcing an individual to present evidence, testimonial or real.” (Emphasis in original.) Id. at 96(1), 329 S.E.2d 166, citing Creamer v. State, 229 Ga. 511(3), 192 S.E.2d 350 (1972). This statement in Montgomery was dicta, since we held that the statute did not apply because the defendant in that case had not yet been arrested at the time he took the sobriety tests. But the reasoning is nonetheless persuasive, based on the Supreme Court of Georgia's holding in Creamer v. State: Under the constitutional and statutory law of Georgia, which “has long granted more protection to its citizens than has the United States,” Creamer, 229 Ga. at 515(3), 192 S.E.2d 350, an arrestee may not be compelled to do an act which is incriminating, but he may be compelled to submit to acts by others (i.e., fingerprinting, identification). Id. at 516–518, 192 S.E.2d 350 (applying this standard, the Supreme Court held in Creamer that the defendant could be compelled to submit to a surgical operation to have a bullet removed from his body). We applied the Creamer standard in State v. Armstead, 152 Ga. App. 56(1), 57(2), 262 S.E.2d 233 (1979), holding that even though a defendant can be compelled to give a handwriting sample under the Fifth Amendment, he cannot be compelled to do so under Georgia law, since a handwriting sample requires the defendant to do an act rather than submit to an act. Like providing a handwriting sample, performing field sobriety tests requires a defendant to act rather than submit to acts. Thus, an arrestee must be warned of his right against self-incrimination before he is asked to take these tests.

State v. O'Donnell, 225 Ga. App. 502, 504–05, 484 S.E.2d 313, 315–16 (1997); see, State v. Coe, 243 Ga. App. 232, 234, 533 S.E.2d 104, 106 (2000), overruled by Olevik v. State, No. S17A0738, 2017 WL 4582402 (Ga. Oct. 16, 2017). 


In the context of a preliminary breath test, the Georgia Supreme Court has recognized that if a defendant is in custody, it is required that he be given a Miranda rights advisement prior to the request for a test: “Since appellant was not in custody, there was no requirement that the request that he undergo the alco-sensor test be preceded by Miranda warnings.” Keenan v. State, 263 Ga. 569, 571, 436 S.E.2d 475, 477 (1993). 


Prior to Olevik, State v. Coe, 243 Ga. App. 232, 234, 533 S.E.2d 104, 106–07 (2000), addressed a trial court’s decision excluding a state-administered breath test based on the failure to provide the defendant with a Miranda rights advisement:

But neither due process nor the Georgia privilege against self-incrimination codified at OCGA § 24–9–20(a) is implicated by the choice granted by the Georgia Implied Consent Statute whether to submit to a chemical test of bodily substances such as blood, breath, or urine. The distinction lies between performing incriminating acts, such as field sobriety tests, and submitting to breath, blood, or urine tests. The State “cannot force a defendant to act, but [nevertheless] can, under proper circumstances, produce evidence from his [body].” Thus, an arrestee is not, under Georgia constitutional or statutory law, entitled to Miranda warnings before deciding whether to submit to the State's request for an additional test of breath, blood, or urine.

State v. Coe, 243 Ga. App. 232, 234, 533 S.E.2d 104, 106–07 (2000)(footnotes and citations omitted), overruled by Olevik v. State, No. S17A0738, 2017 WL 4582402 (Ga. Oct. 16, 2017). Coe was decided in error in that it failed to appreciate that the Georgia Constitution’s self-incrimination provision does, in fact, apply to the submission to a breath test. If the Court of Appeals in Coe had properly recognized that a breath test was an act protected by the self-incrimination provision of the Georgia Constitution (Paragraph XVI of the Georgia Constitution), it would have reached the correct result, which the trial court did, that Miranda warnings are required prior to the post-arrest request for a breath test. 


It is a well-established principle of Georgia law that the request for the performance of an act protected by Paragraph XVI of the Georgia Constitution must be preceded by Miranda warnings if the suspect is in custody at the time of the request. The Defendant in this case was in custody at the time that the breath test was requested. The submission to a state-administered breath test is an act that is protected by Paragraph XVI of the Georgia Constitution. The Defendant was not provided Miranda warnings prior to the request for a breath. Therefore, the state-administered breath test should be excluded from the evidence in this case. 
The Defendant was coerced into submitting to a state-administered breath test based upon an unconstitutional implied consent advisement which informed her that a refusal of the requested state-administered blood test may be used against her at trial. The Defendant did not voluntarily submit to a blood test. She submitted to the search only after the State first threatened that, if she refused, that would be evidence against her at trial.

The authorities cited above suggest that OCGA §§ 40-5-67.1 (b) and 40-6-392 (d) are unconstitutional to the extent that they purport to allow a defendant’s refusal to submit to a breath test to be admitted into evidence at a criminal trial. Accordingly, the Defendant was coerced into submitting to a blood test based upon this false and misleading information. Applying a totality-of-the-circumstances inquiry, the Defendant did not voluntarily submitted to this incriminating act. She submitted to the performance of the act only after the State first threatened that, if she refused, that would be evidence against her at trial. 
Wherefore, the Defendant respectfully prays this Honorable Court grants her motion to exclude the results of the state-administered breath test from the trial of this case. 

Respectfully submitted, this 2nd  day of April, 2019.
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