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My Goals

To help you understand how this looks in 
practice

To help you identify some of the core 
cross-examination topics for toxicologists
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4Medical issues and prescribed medications 

combine to make many of  these cases 

winnable…
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What are the central cross-examination 
topics? 
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1. Presence/Consumption v. Impairment. This is often the heart of the defense. Unlike 

alcohol, most drugs lack established per se impairment thresholds supported by 

controlled studies. A positive result for THC-COOH, for instance, tells you almost 

nothing about impairment at the time of driving—it's an inactive metabolite that can 

persist for weeks. 

2. Therapeutic vs. Impairing Levels. For prescription medications, the detected level 

may fall squarely within therapeutic range.

3. Pharmacokinetics. Explore absorption, distribution, metabolism, and elimination. 

When was the sample drawn relative to driving? For many drugs, blood levels at the 

time of the draw don't reflect levels at the time of driving—and unlike alcohol, there's 

often no scientifically accepted method for retrograde extrapolation. 

4. Tolerance. Chronic users of many substances—prescription medications, cannabis, 

benzodiazepines—develop significant tolerance.

5. Limits of the test. Urine and inactive metabolites.



Major Cross-Examination Chapter 1: 
Presence/Consumption v. 
Impairment – The Fundamentals
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• You would agree that detecting a substance in someone's blood and determining 

whether that substance impaired them are two different questions?

• The blood tests can tell us what substances were present in the sample?

• And it can tell us the concentration of those substances at the time the sample 

was drawn?

• But the laboratory analysis itself does not tell us whether the person was impaired?

• To determine impairment, you would need information beyond what the lab report 

provides?



Major Cross-Examination Chapter 1: 
Presence/Consumption v. 
Impairment – No Per Se Threshold
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• For alcohol, there's a substantial body of controlled research correlating blood alcohol 

concentration with specific impairment of driving-related skills?

• That research has been conducted over decades, involving thousands of people?

• And that research forms the scientific foundation for the .08 per se limit?

• No comparable body of research exists for [drug at issue], does it?

• There is no scientifically established blood concentration of [drug] above which all individuals 

are impaired, is there?

• You cannot point to a peer-reviewed study that says a level of [X ng/mL] impairs driving in all 

people, can you?

• In fact, the published literature acknowledges that no per se limit for [drug] has been validated 

the way alcohol limits have been?



Major Cross-Examination Chapter 1: 
Presence/Consumption v. 
Impairment – People are all different
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• People respond differently to the same drug at the same concentration, don't they?

• A dose that might significantly affect one person could produce little noticeable effect in 

another?

• Factors like body weight, metabolism, genetics, and prior exposure all influence how a person 

responds to a drug?

• Two individuals with identical blood concentrations could exhibit very different levels of 

impairment—or no impairment at all?

• You did not examine my client?

• You have no way of knowing how my client individually responds to [drug]?



Major Cross-Examination Chapter 2: 
Therapeutic vs. Impairing Levels –
If you have a therapeutic blood 
level
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ESTABLISH YOUR POINT OF REFERENCE

• You're familiar with Winek's Drug and Chemical Blood-Level Data?

• This is a standard reference in the field of forensic toxicology, isn't it?

• It's been published and updated for decades?

• Winek's compiles reported blood concentrations of drugs across three categories—

therapeutic, toxic, and lethal—based on peer-reviewed literature and case reports?

• You would consider Winek's a reliable reference for determining whether a given blood 

concentration falls within therapeutic range?

• Toxicologists routinely consult Winek's when interpreting blood drug levels, don't they?
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How do we learn what we need in a 
particular case?
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What sources do they rely upon? 
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Major Cross-Examination Chapter 3: 
Presence/Consumption v. 
Impairment – Pharmacokinetics
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• The blood sample in this case was drawn at [time], correct?

• The alleged driving occurred at approximately [earlier time]?

• So there was a gap of [X hours/minutes] between the driving and the blood draw?

• During that time, the drug was being metabolized and eliminated from my client's system?

• For many drugs, blood concentrations can change significantly over that time period?

• You cannot state with scientific certainty what my client's blood concentration was at the time 

of driving, can you?

• Unlike alcohol, there is no generally accepted method for retrograde extrapolation of [drug] 

levels, is there?



Major Cross-Examination Chapter 3: 
Presence/Consumption v. 
Impairment – Pharmacokinetics
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Pharmacokinetics – This ain’t magic. 18



Pharmacokinetics – This ain’t magic. 19



Major Cross-Examination Chapter 4: 
Presence/Consumption v. 
Impairment – Tolerance
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• You're familiar with the concept of tolerance?

• Tolerance means that with repeated exposure to a substance, the same dose produces a 

diminished effect?

• A person who uses [drug] regularly may function normally at a blood concentration that would 

impair a first-time user?

• Regular users may show little or no impairment at levels many times higher than what would 

affect a person that does not take the drug as frequently?

• You have no information about my client's history of use or tolerance level, do you?

• You cannot account for tolerance in forming any opinion about impairment in this case?



Major Cross-Examination Chapter 4: 
Presence/Consumption v. 
Impairment – Tolerance

21



Major Cross-Examination Chapter 4: 
Limits of the type of Test – Urine v. 
Blood (This is from the State’s direct.)
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Major Cross-Examination: 
Active v. Inactive Metabolites
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Major Cross-Examination: 
Active v. Inactive Metabolites
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Major Cross-Examination: 
Active v. Inactive Metabolites
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QUESTIONS?

Ben Sessions

ben@thesessionslawfirm.com

(470) 225-7710

https://www.thesessionslawfirm.com/
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