IN THE STATE COURT OF BIBB COUNTY
STATE OF GEORGIA

STATE OF GEORGIA

V. CASE NO.

MR. ACCUSED,

¥ ¥ X X % X ¥

Defendant.

BRIEF I PPORT OF MOTI T PPRESS EVIDENCE
BASED ON FAILURE TO COMPLY WITH O.C.GA. § 40-5-67.1(a)

The results of the defendant’s chemical test should be excluded from
evidence as a result of the failure of the officer’s failure to comply with the
requirements of O.C.G.A. § 40-5-67.1. “When the state seeks to prove a DUI
violation by evidence of a chemical test, the state has the burden of
demonstrating compliance with the implied consent notice requirements.”!
“Without doing so, the state cannot admit evidence of a defendant's

chemical test results.”?

0.C.G.A. § 40-5-67.1(a) provides, in relevant part, “the requesting law
enforcement officer shall designate which test or tests shall be administered

initially and may subsequently require a test or tests of any substances not
initially tested.”

In this case, Officer Scarborough read the defendant the implied
consent warning and requested a state-administered breath test soon after
placing him in handcuffs. Approximately 20 minutes later, Officer
Scarborough read the defendant the implied consent warning and

requested a state-administered blood test. When Officer Scarborough first
1 ? Epps v. State, 298 Ga. App. 607, 608 (2009), quoting Miller v, State,
238 Ga.App. 61, 62(1), 516 S.E.2d 838 (1999).

2 Epps, 298 Ga. at 608.
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read the implied consent warning to the defendant, he requested only a
state-administered breath test. The officer did not request a breath and
blood test. It is undisputed that Officer Scarborough designated that a
breath test would be initially administered, and a breath test was not
administered. Subsequent to his request for a breath test, Officer
Scarborough subsequently requested a blood test from the defendant, and a

blood sample was taken from the defendant.

O.C.G.A. § 40-5-67.1 requires that a test or tests be initially
designated and that those tests be performed before a subsequent test or
tests may be required of a suspect. When an officer designates an initial test
or tests a subsequent test or tests cannot be requested prior to the initially
requested test. By expressly stating that the test or tests initially requested
shall be administered initially and, only after the initially requested test is
performed, a subsequent test may be required, the legislature excluded the
possibility that a another test or tests may be additionally requested prior to
the administration of the initially requested test. This Court of Appeals has
recognized that “[t]he last sentence of the warning specifically requires the

officer to designate the tests for which he is requesting consent.”?

The well-established principles of statutory construction, expressio
unius est exclusio alterius and expressum facit cessare tacitum, further
buttresses this construction of O.C.G.A. § 40-5-67.1(a):

the venerable principle of statutory construction expressio unius est
exclusio alterius: the express mention of one thing implies the
exclusion of another; or the similar maxim more usually applied to
statutes, expressum facit cessare tacitum, which means that if some
things (of many) are expressly mentioned, the inference is stronger
that those omitted are intended to be excluded than if none at all had
been mentioned.*

3 State v. Hopkins, 232 Ga. App. 705, 503 S.E.2d 590 (1998).
4 Morton v. Bell, 264 Ga. 832, 452 S.E.2d 103, 104 (1995); see also,
Thornberry v. State, 146 Ga. App. 827, 247 S.E.2d 495, 499 (1978)( “An
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If the legislature had intended to permit a law enforcement officer to
request an additional or alternative test or tests after making the initial
request for a test or tests before administering the initially requested test or
tests, it could have done so. However, the legislature did not express this
intention, and by failing to do so, we can only conclude that after making an
initial request for a test or tests, the officer is bound to administer that test

or tests before requesting a further test.

Given the failure of Officer Scarborough to comply with the
requirements of O.C.G.A. § 40-5-67.1, the defendant’s motion to suppress
should be granted and the results of the state-administered blood test

should be excluded from evidence in the trial of this case.

Respectfully submitted, this  day of July, 2010.

D. Benjamin Sessions
Georgia Bar # 141280
Attorney for Defendant

3155 Roswell Road, Suite 220
Atlanta, Georgia 30305

Tel: (470) 225-7710

Fax: (678) 348-7165

CERTIFICATE OF SERVICE

intrinsic aid to statutory construction is found in the maxim expressio unius
est exclusio alterius. The maxim establishes the inference that, where
certain things are designated in a statute, ‘all omissions should be
understood as exclusions.” The maxim is one of longstanding application,
and it is essentially an application of common sense and logic.”)(citations

omitted).

Page 1



I hereby certify that I have served a true and accurate copy of the
foregoing brief by hand delivery of same upon Ms. Cynthia T. Adams, Chief
Assistant Solicitor-General, Bibb County.

This  day of July, 2010.

D. Benjamin Sessions
Georgia Bar # 141280
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